
California Evidence Code § 930 provides that “a defendant in a criminal case has a privilege not to be called as a witness and not to testify.
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if i do not testify

In Collins, supra, 42 Cal.3d 378, a divided Supreme Court adopted the federal rule of procedure articulated in Luce v. United States (1984) 469 U.S. 38 (Luce)-that the denial of a motion to exclude a defendant's prior conviction offered for impeachment is not reviewable on appeal if the defendant fails to testify. A plurality expressly endorsed Luce's three-part rationale: that (1) without the defendant's testimony, the" 'subtle evidentiary question'" of admissibility under section 352 would be without" 'factual context'" (Collins, supra, at p. 384) for trial court and reviewing court alike; (2) the trial court might "make a different ruling" as the defendant's testimony "unfolds" before the jury (ibid.); and (3) on appeal, a reviewing court "cannot intelligently weigh the prejudicial effect of [any] error if the defendant did not testify." (Ibid.)
